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Since the passage of the Controlled Substances Act (1970), the federal government has classified 
cannabis as a Schedule I drug with high potential for abuse and no accepted medical use. 
Meanwhile, state governments have taken action to approve the use of cannabis for medical and 
recreational purposes. These developments have made cannabis policies unique among other 
policies. Beyond the interesting questions about federalism, the starkly divergent approaches to 
cannabis regulation lead to administrative challenges for adopting states and the industry. 
Creating novel medical and recreational programs comes at a cost. We examine how the federal 
government’s rhetorical and procedural fickleness on cannabis policy has led to several 
downstream administrative consequences. We also discuss whether recent events like the 
coronavirus pandemic and more state adoptions can accelerate change at the federal level. 
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Since 1996, 33 states have legalized comprehensive medical cannabis programs while 

eleven of those have further legalized recreational cannabis. Though each presidential 

administration has taken a different posture towards cannabis policy in the states, none have 

taken much action – making the federal position on cannabis ambiguous and tenuous. Despite 

federal prohibition under the 1970 Controlled Substances Act (CSA), presidents, Congress, and 

the courts have all contributed to a shaky system of forbearance in enforcing that law in states 

with legal cannabis programs (medical or recreational). Surveying the status of cannabis policies 

near the end of Obama’s term, Kamin (2015) described cannabis policy as being at an “uneasy 

status quo” (p. 428). Five years later, there has been progress, but legal scholars have expressed 

concern for how the uncertainty in federal forbearance on cannabis causes numerous problems 

for states and the cannabis industry (Adler 2020). On one hand, early state adoption of medical 

and recreational cannabis programs served as a “pressure valve” (Shipan and Volden 2006) for 

demands to loosen cannabis prohibition while allowing states to innovate and develop programs 

best suited for their populations. On the other hand, the steady cascade of medical, and more 

recently recreational, cannabis programs have increased pressure on the federal government to 

resolve the practical administrative problems that arise from an environment of federal 

prohibition – with tenuous forbearance – and state liberalization.  

In this paper, we review the multiple and often contradictory positions that the federal 

government has taken on cannabis. We argue that this uncertainty pushed cannabis reform onto 

the states through the work of interest groups and advocates, with the direct initiative being a 

critical tool in facilitating state adoptions (Hannah and Mallinson 2018). We begin by describing 

how successive presidential administrations and Congress have contributed to the fickle nature of 

federal cannabis prohibition enforcement. Next, we discuss the practical implementation 



challenges of this fickleness for state program administrators and the industry. We address 

problems with banking services, collecting tax revenues from an all-cash industry, resulting 

inequalities in ownership of cannabis businesses and their social justice implications, and a lack 

of access to bankruptcy protection, but there are more. Many of these issues came roaring to the 

fore amid the COVID-19 pandemic, so we conclude with a discussion of how coronavirus 

exacerbated these problems and the open questions of how the federal government will address 

them. 

State Innovation and Federal Fickleness 

The looming presence of federal cannabis prohibition, and inconsistency in how 

prohibition is enforced, influenced how states constructed their medical cannabis policies. The 

earliest adopting states, who often legalized through the direct initiative, passed vague laws that 

greenlit cannabis for medical use. These laws provided patients with protection from state 

prosecution but did not develop robust regulatory frameworks. The states avoided heavy 

regulation due to federal threats of prosecution for state workers engaged in implementing 

cannabis programs (Cambron, Guttmannova, and Fleming 2017).  

States operated in legally uncertain territory during the Clinton and Bush 

Administrations. Clinton’s drug czar, Barry McCaffrey, was an outspoken skeptic of cannabis’s 

medical value and critic of state policies (House Judiciary Subcommittee on Crime 1997). The 

Clinton Administration thus opposed California’s first medical cannabis program and the spread 

of medical cannabis to Alaska, Colorado, Hawaii, Maine, Nevada, Oregon, and Washington state 

by the end of his time in office. George W. Bush, as a candidate, appeared to view medical 

cannabis as a states’ rights issue (Hsu 1999). But his administration scored a major legal victory 

in Gonzales v. Raich (2005) which established the authority of federal enforcement against 



medical cannabis programs under the Commerce Clause. Bush’s Department of Justice (DOJ) 

also threatened Arizona and Washington state with legal action against state workers involved in 

implementing medical marijuana.  

Figure 1. Cumulative Adoption of Medical and Recreational Marijuana by the States, 
1996-2020 

 

The Obama Administration’s Ogden Memo (2009) marked a turning point, at least in 

terms of regulation and implementation, as it encouraged state governments to develop 

comprehensive and well-regulated cannabis policies (Mallinson and Hannah 2020). President 

Obama’s DOJ issued guidance that federal prosecutors “should not focus federal resources in 

your states on individuals whose actions are in clear and unambiguous compliance with existing 

state laws providing for the medical use of cannabis.” This statement unintentionally encouraged 

states to develop more detailed programs to remain legally compliant (Schroyer 2016). In an 



interview with Marijuana Business Daily, former U.S. deputy attorney general James Cole, 

reflected on the impact of the memo written by his predecessor: 

“The Ogden Memo was really intended to say people who are really are sick, and people who 
give them care in that illness, are not going to be the topic of our conversations in our prosecution 
efforts, because that’s just not a productive use of the time of the Department of Justice. There are 
more important targets for drug enforcement than that, and we’re going to leave them alone. 

It referenced the fact that many of them are doing it under the state laws that allow for medical 
marijuana, but it wasn’t intended to say that anyone who’s doing it in compliance with state law 
is just fine, and that’s where the misreading was coming in. So we wanted to try to clarify that 
(Schroyer 2016).”  

Regardless, state legislators and the nascent cannabis industry interpreted the Ogden Memo as a 

permission slip for providing cannabis, so long as a robust regulatory framework was developed. 

Cole’s (2011, 2013) subsequent memos further paved the way for the development of more 

thorough and complex regulatory arrangements in medical, and eventually recreational, 

programs. 

The Obama Administration was lauded by proponents for its change in enforcement but 

was still viewed as a disappointment in the end. Rep. Barney Frank’s (D-Mass.) hyperbole 

captures this sentiment by stating that Obama’s policy looked “more like the Bush administration 

than the Clinton administration” (Tau 2012). During the Obama Administration, Congress 

started to take a more active role on cannabis. It is unclear whether this was due to Obama’s 

policies or the fact that more states adopted medical and recreational cannabis, putting pressure 

on federal lawmakers to come up with solutions. After years of failed efforts, Congress passed 

the Rohrbacher-Farr Amendment in 2014, which prohibited the use of federal resources (i.e., 

DOJ, DEA) to enforce cannabis prohibition in states with medical or recreational marijuana laws 

(Vanderslice 2019). Even though President Obama expressed his personal support for 

liberalization on cannabis, he never made it a priority. He acknowledged so much in an interview 

in 2016, stating: 



“Look, I am now very much in lame-duck status. And I will have the opportunity as a private 
citizen to describe where I think we need to go. But in light of these referenda passing, including 
in California, I’ve already said, … it is untenable over the long term for the Justice Department or 
the DEA to be enforcing a patchwork of laws, where something that’s legal in one state could get 
you a 20-year prison sentence in another. So this is a debate that is now ripe, much in the same 
way that we ended up making progress on same-sex marriage. There’s something to this whole 
states-being-laboratories-of-democracy and an evolutionary approach. You now have about a 
fifth of the country where this is legal (Wenner 2016).” 
 

While the Administration made some changes to limit drug enforcement in states with legal 

cannabis, they did not make the sweeping changes that proponents had hoped for. 

There may be another reason for why President Obama did not move to change the 

federal government’s position. Price (2020) notes, “Obama’s example (and some others set by 

the new administration) could augur a new era of whipsaw enforcement, in which conduct 

invited by one administration is singled out for retribution by the next” (p. 124). One need only 

look at the life and death of the Clean Power Plan, not to mention DACA, to see the effects of 

whipsaw executive enforcement. In fact, retribution has been President Trump’s approach to 

nearly all of President Obama’s policies (Coates 2017). Perhaps cannabis forbearance has been 

spared by the Trump Administration, at least in part, because it was not one of Obama’s 

signature initiatives.    

Meanwhile, Trump’s then-Attorney General Jeff Sessions’s rescinding of the Cole Memo 

might have inadvertently moved the federal government forward. Marijuana Policy Project 

described Sessions’ move as “more like thunder than lightning” (Jaeger 2019). While it spooked 

some businesses and investors in the short-term, it ultimately led to no noticeable change in 

enforcement. Moreover, it inspired a backlash that directly led to the Strengthening the Tenth 

Amendment Through Entrusting States (STATES) Act, a bill co-sponsored by Senators 

Elizabeth Warren (D-MA) and Cory Gardner (R-CO) (LA Times Editorial Board 2018). While 

the STATES Act has not been signed into law, the most recent House version of the bill has 



garnered the sponsorship of both social liberals and states’ rights conservatives (Blumenauer 

2019-2020). And with the Democratic takeover of the House in the 2018 midterm elections, 

Congress has been increasingly engaged on cannabis issues (Angell 2019). In short, as more 

members of Congress represent states with medical or recreational cannabis programs, they are 

more inclined to push back on federal encroachments.  

Administrative Consequences of Federal Prohibition 

 The burgeoning medical and recreational cannabis industries and state regulators face 

numerous logistical challenges due to federal prohibition and its fickle enforcement. During the 

Clinton, Bush, and early Obama administrations, states left their programs underdeveloped 

because of real and perceived DOJ threats (Cambron, Guttmannova, and Fleming 2017). 

Illustrating the chilling effect on state implementation, as late as 2011 Washington Governor 

Gregoire vetoed a bill that would have established a registry, licensing, and regulations. Her 

reasoning was that “such action would make DOH employees, tasked with regulating medical 

cannabis outlets, vulnerable to prosecution under federal law” (Cambron, Guttmannova, and 

Fleming 2017, 9). As noted above, both the Obama Administration and Congress moved toward 

more formalized federal forbearance in enforcing cannabis prohibition in recreational and 

medical cannabis states. Legal scholar Zachary Price (2020) argues, however, that enforcement 

forbearance is a shaky foundation for the industry and a poor precedent for other policies. As 

states medicalized their programs under a promise of forbearance and assumed a greater role in 

regulation (Williams et al. 2016), a host of administrative challenges remained. We will address 

some of the most impactful: banking, taxes, social equity, and bankruptcy protection.  

  



Banking 

New Frontier Data (2019), which publishes an annual review of the cannabis industry, 

estimated that $10.3 billion in legal cannabis sales occurred in 2018 ($4.4 billion medical, $5.9 

billion recreational). Sales could reach nearly $30 billion by 2025 ($13.1 billion medical, $16.6 

billion recreational). Due to federal prohibition, however, much of this business is conducted in 

cash as banks are reluctant to serve the industry due to federal banking regulations. Insurance 

from the Federal Deposit Insurance Corporation and the National Credit Union Administration 

brings federal scrutiny to banks and credit unions. The Federal Reserve also plays a major role in 

all types of payment services (Andersen Hill 2020). The Financial Crimes Enforcement Network 

(FinCEN) enforces anti-money laundering laws and banks are further liable for prosecution 

under the CSA because aiding and abetting the sale of drugs is illegal. In 2014, FinCEN issued 

guidance for how banks and credit unions could serve cannabis-related businesses, but more than 

99% of them still do not and the total number of participating financial institutions has peaked 

and is declining (FinCEN 2020). Financial institutions can provide services but must file 

Suspicious Activity Reports to FinCEN whenever they serve state-legal cannabis businesses. 

The American Bankers Association (2020) has characterized the problem thusly: “The 

rift between federal and state law has left banks trapped between their mission to serve the 

financial needs of their local communities and the threat of federal enforcement action.” The 

American Bar Association calls banking a “state of legal limbo” and notes how instead of 

decreasing money laundering, all-cash businesses raise the likelihood of laundering, as well as 

robbery (Black and Galeazzi 2020). A bipartisan group of state treasurers has called on Congress 

to include cannabis banking protections (the SAFE Banking Act) in COVID-19 relief legislation 

(Mahoney 2020). In addition to the typical concerns expressed about an all-cash business, the 



treasurers highlighted the potential public health benefits of reducing the use of cash amid the 

pandemic.  

Taxes 

The all-cash business model creates administrative challenges for states. Cannabis 

growers, distributors, and dispensaries are forced to pay license fees and taxes with cash, which 

is not a method common to other state financial transactions. There are reports of states, like 

Washington, having to invest in new collection locations and armored trucks to handle the influx 

of cash (Henchman and Scarboro 2016). The Internal Revenue Service faces the same problem 

when collecting federal taxes from cannabis businesses. Additionally, cannabis businesses are 

not eligible for the myriad federal tax breaks available to other businesses, as they cannot claim 

them on their annual tax filings. In short, cannabis businesses must pay state and federal taxes, 

but cannot benefit from federal businesses tax breaks because they are federally defined as an 

illegal enterprise.  

Of even larger administrative concern has been the design of state cannabis tax systems. 

It is difficult to use per-unit excise taxes on cannabis, like those on cigarettes and alcohol, as the 

product comes in very different forms. Many states have chosen to take a percentage of final 

sales instead, though there are also licensing fees, and, in many cases, local taxes added to the 

mix. Other states, like California, have decided to collect taxes at multiple links in the supply 

chain, though there have been calls to simplify such systems (Smith 2020). Further, the Tax 

Foundation characterizes medical cannabis as “usually more loosely regulated and less taxed 

than recreational” (Henchman and Scarboro 2016, 1) The two separate regimes, and lower taxes 

on medical, have shielded medical sales from decline in states that also adopt recreational. 

Additionally, states have struggled with the emergence of unlicensed, and illegal, delivery 



services that operate in the open, but are not subject to state taxes (Mitchell 2020). This has been 

complicated by many states moving to legalize delivery in response to the COVID-19 pandemic.   

Social Equity 

 While social equity was a relatively late-blooming concern in medical cannabis 

legalization, it has moved to the center of current political debates over both recreational and 

new medical programs. States have been very careful about preventing any perception that 

legalized cannabis programs are intersecting the black market and crime. This concern led many 

states to bar those with prior drug convictions from obtaining licenses, which has 

disproportionately prevented BIPOC and low-income residents from participating in the 

industry. Further, large capital requirements (e.g., $150,000 for dispensaries and $2 million for 

grower/processors in Pennsylvania) combined with the inability to access loans from banks 

makes entering the market difficult for those with fewer resources. Combined, these policies 

have resulted in a well-documented shortage of minority owners and operators. Not only are 

minorities disproportionately impacted by arrests from the War on Drugs (Travis, Western, and 

Rathburn 2014), they also have far less wealth (Donald Tomaskovic‐Devey, Melvin Thomas, 

and Kecia Johnson 2005) and the two are related (Lyons and Pettit 2014).  

The rise of recreational cannabis brings increased scrutiny on states in how they address 

equity, as marijuana is being opened to the entire adult population. There has also been a 

spillover of society equity concerns into medical cannabis programs. In 2016, Pennsylvania 

explicitly made social equity a factor in considering dispensary and grower/processor licenses. 

Numerous states in both their recreational and medical programs are grappling with how to 

increase diversity in their cannabis businesses. This is no simple task for administrators, 

however, as they must sort through how to give final weight to equity over other concerns in 



making licensing decisions. Equity challenges stymied the advancement of recreational cannabis 

in states like New Jersey and New York in 2019 (Peltz 2019).  

Recreational states are also starting to expunge records of past low-level cannabis arrests 

as an act of social justice. Illinois included expungement – with up to 700,000 Illinoisans 

potentially qualifying – in its 2019 recreational law (Zimmerman 2020). A major administrative 

challenge for expungements is identifying and contacting those who qualify. While states now 

keep more of their records digitally, many historical records are still on paper. Given that the 

details of every case are unique, staff must sift through the cases to determine if someone 

qualifies. Another approach places the onus on former offenders to apply for expungement, 

which some cities have done, but that makes implementation of the law uneven and incomplete. 

For example, San Francisco first took that approach and only had 25 people apply for 

expungement. After completing a year-long review of crime records, the city was able to 

automatically expunge more than 9,000 convictions dating back to the 1970s (Schwartz 2019). 

Such a process is administratively expensive in terms of staff time and financial investment.  

Bankruptcy 

 Bankruptcy protection for individuals and businesses in the cannabis industry, and the 

ancillary services that support the industry, tends to receive less attention than the preceding 

issues because businesses  have historically been flush with new revenue. Of course, bankruptcy-

related court cases have occurred since dispensaries opened, and particularly as competition in 

the industry increased. The massive economic contraction occurring due to the COVID-19 

pandemic, however, has thrust this issue into the spotlight. Federal bankruptcy courts and DOJ 

maintain that individuals and companies engaged in the cannabis industry or ancillary services 

cannot receive federal bankruptcy protections because of federal prohibition (Salzberg, Wyand, 



and Smith 2019). This creates substantial uncertainty for investors who may have no legal means 

for recovering their investments if a cannabis business fails. Granted, leaders of cannabis 

businesses still have a fiduciary duty to their creditors under state laws, which gives those 

creditors a say in businesses’ conduct (Salzberg, Wyand, and Smith 2019). But when a cannabis 

business or ancillary service company faces bankruptcy, its options can be limited. Companies 

must often sell their license and property and negotiate with creditors in order to retire debts 

when the business fails (Schroyer 2014).  

In Stark Relief: Cannabis Policy During COVID-19 

The COVID-19 pandemic has exacerbated the implementation and administrative issues 

created by the dissonance between federal and state cannabis policy. Without guidance from the 

federal government in cannabis business regulation, states have been forced to innovate in the 

rapidly shifting landscape of the pandemic. This has led to states adopting a variety of different 

policy remedies for the continuation of cannabis sales. Nearly all legalized medical and 

recreational cannabis states, with operational dispensaries, have declared cannabis businesses 

“essential” (Levine, Samuel, and Herr 2020, MPP 2020). COVID-19 has pushed the legal 

cannabis industry from “illegal to essential in a very short time” (Booker 2020). A recognition 

that, for some Americans, cannabis is as essential as “milk and bread” (Levin 2020). 

State guidance and parameter setting regarding cannabis policy during the COVID-19 

pandemic has been essential to the continued operation of the industry. States, as a whole, have 

focused on increasing safe access to cannabis through curbside pickup, delivery, online and over 

the phone ordering, and the allowance of a “designated temporary caregiver” to purchase 

cannabis for patients unable to do so safely (MPP 2020). The lack of guidance from the federal 

government has caused some states to be hesitant in the extent to which they innovate, so as not 



to run afoul of federal law. For example, Alaska rescinded guidance to utilize planes and boats to 

safely extend access to cannabis consumers in rural Alaska due to a worry by state lawmakers 

that doing so violates federal law (Adlin 2020). 

States have also increased access to cannabis through a relaxation of their consumer and 

cannabis operational regulatory framework and the utilization of telemedicine to renew or obtain 

new prescriptions of medicinal cannabis. Some examples of regulatory relaxation include: the 

extension of cannabis business operating licenses, fast-tracking the applications of new business 

licensing, extension of medical card expiration dates, use of expired driver licenses for purchase 

of cannabis by consumers, fast-tracking the hiring process of furloughed workers, waiving 

employee background check fees, and increased purchasing limits (MPP 2020).  

The expansion of telemedicine during COVID-19 could prompt expansion of the medical 

cannabis industry (MBD 2017). The increase in access both through obtaining cannabis and a 

relaxation in the regulatory framework has led to a “new normal” in the cannabis industry that 

will be hard to turn back (Leaflink 2020). States with more relaxed cannabis regulatory 

frameworks, like California, Oregon and Washington, have also seen a faster rebound and 

adaptation to the pandemic than other states with more limited delivery and curbside options like 

Arizona, Colorado, and Nevada (Leaflink 2020).  

State policy innovation during the coronavirus, in some cases, has also had a dampening 

effect on the viability of some cannabis businesses. In Massachusetts, recreational cannabis 

companies sued Governor Charlie Baker over their shutdown and lobbied for the allowance of 

recreational cannabis businesses to sell their supply to medical cannabis businesses. 

Massachusetts was the only state with both medical and recreational cannabis to declare medical 

essential and recreational non-essential (Adams 2020). Smaller cannabis businesses have faltered 



in their ability to withstand the lack of in-store purchases (due to COVID restrictions) or were 

unable to scale up their operation in order to allow for delivery of cannabis products (Ortiz and 

Littlejohn 2020, Strekal 2020). Smaller cannabis companies, which have less liquid capital to 

brace hardship, are often minority owned businesses (Ortiz and Littlejohn 2020, Strekal 2020). 

Threats to the viability of these small minority owned businesses will exacerbate the challenges 

in achieving social equity in the cannabis industry. 

The COVID-19 pandemic has thus yielded mixed results for the cannabis industry. The 

designation of essential status for the cannabis industry is a huge win (Schuba 2020). Cannabis 

sales during the pandemic were higher than pre-COVID-19. In Illinois, cannabis sales hit a 

record-breaking $61 million in July, three months after the implementation of Illinois’ stay-at-

home order (Marotti 2020). In Colorado, total cannabis sales were up 17% in the second quarter 

over the same period in 2019 (Schroyer 2014). In contrast, the dissonance between federal and 

state policy has put some in the cannabis industry in dangerous waters. With nearly 250,000 

cannabis industry jobs on the line, financial relief of the stresses produced by COVID-19 are 

paramount (Murphy 2019, Jaeger 2020b). Yet, when Congress passed the $2 trillion Coronavirus 

Aid, Relief, and Economic Security Act (CARES Act), the discord between federal and state 

laws was on full display. 

Due to federal prohibition, cannabis businesses are not eligible for financial relief from 

either the Paycheck Protection Program, Disaster Relief Fund, or the Small Business 

Administration loan program (Levine and Herr 2020). The lack of access to these federal 

programs or traditional banking services deprives cannabis businesses the liquidity necessary to 

stay operational during the COVID-19 economic downturn. These regulations also extend to 

“direct and indirect” cannabis businesses” (including legal counsel) which produces an economic 



ripple effect in the companies that supply cannabis businesses (Vicente Sederberg LLP 2020). 

The impact of the exclusion of cannabis businesses from these programs, compounded by 

changing state regulatory frameworks, makes for a confusing legal regime that must be navigated 

without the assistance of legal counsel (Burke Robertson 2020). Cannabis businesses are also 

ineligible for federal tax benefits, which has provoked calls from the industry to end the 

“taxation without representation” (Schroyer 2020). The Department of Justice also recently 

reaffirmed their position that ‘essential’ cannabis businesses, as well as ‘essential’ cannabis 

industry employees are ineligible for federal bankruptcy protection (Randles 2020, MBD 2017). 

In lieu of cannabis industry financial protection from the federal government, industry leaders 

have called on states to either increase funding for their assistance programs or create new 

programs that specifically assist the state’s cannabis industry (Fox Rothschild LLC 2020, Jaeger 

2020b). 

Post-COVID Effects 

The COVID-19 pandemic may spur action on reforms to remedy the dissonance between 

federal and state policy; it certainly has created the pressure necessary to do so. This can be 

observed by both the recent letter to the Trump Administration by a coalition of bipartisan state 

Treasurers advocating for banking reform, and the recent passing of the SAFE Act (Secure and 

Fair Enforcement Banking Act) by the Democratic controlled House of Representatives, which 

allows banks to legally serve cannabis businesses (Jaeger 2020a). 

The COVID-19 pandemic may also put cannabis reform on the backburner, as the 

priority of federal, state, and local governments shifts to controlling the pandemic’s spread. This 

can be observed by the variety of states that have pushed back legalization efforts, including 

New York, Connecticut, New Hampshire, and Vermont (Lopez 2020). Legalization and reform 



efforts could also serve as wedge issue between Democrats and Republicans in Congress, which 

could further stall efforts. Mitch McConnell and a group of Republicans recently denounced the 

SAFE Act, which included language allowing for banking reform and an effort to fund a study 

on minority-owned and women-owned cannabis businesses (Jaeger 2020c). The bill was deemed 

a “liberal wish list” (Jaeger 2020c). Despite this, the bill was passed in the House, with support 

from 91 Republicans. 

Legalization and reform efforts may stall in the short-term, but post-COVID-19 may 

prove a windfall for cannabis advocates as states look to shore up budget shortfalls with tax 

revenues garnered through cannabis sales. The prerequisites for a mass of states pursuing both 

recreational and medicinal legalization are present, both in exterior influences (states that have 

already legalized and seen high tax revenues) and internal influences (budget shortfalls that 

necessitate the need for innovation in acquiring new tax revenues) (Berry and Berry 1990). New 

Jersey Governor Phil Murphy recently stated that “marijuana legalization is a no-brainer” when 

it comes to post-COVID-19 economic recovery (Jaeger 2020d). A majority of Democratic 

Senators in Pennsylvania sent a letter to leadership advocating for recreational legalization to 

assist economic recovery efforts (Jaeger 2020e). More states may join this bandwagon as they 

face dire financial straits.  

Discussion and Conclusions 
 

The federal prohibition of cannabis has not stopped the advancement of cannabis policies 

in the states. But prohibition has led to legal and administrative challenges. And while federal 

actors, including President Obama, might believe that it has been preferable to let the states act 

as laboratories to work the policies out, we have pointed out the numerous latent consequences 

that come with the federal government’s wait-and-see approach. In fact, it may be too late to 



address the inequities in the marijuana industry in states with established industries. 

Entrepreneurs do not have access to the same federal benefits they would in other industries, 

which can make the up-front costs prohibitive and the risks unreasonable to all but the wealthiest 

investors. And such inequities are intertwined with issues of racial justice in terms of access to 

resources and criminal justice reform.  

There are reasons to anticipate changes at the federal level, but we have also witnessed 

enough years of speculation about inevitable federal changes to be cautious. One need only look 

back to the 1970s and 1980s to observe what happened the last time federal 

legalization/decriminalization was “inevitable.” The parents movement emerged, Reagan ramped 

up the War on Drugs, and decriminalization faded from the states (Dufton 2017). As one 

journalist stated, “Be it taxes, laws, or the tune of elected officials, it’s common knowledge in the 

legal marijuana trade that the cement of regulation and public opinion rarely has time to dry 

before it’s once more up-ended” (Ruskin 2020). Of course, with each state adoption, more 

federal representatives are subject to pressure from constituents and other interested parties to 

address the uneasy status quo (Kamin 2015). Public opinion is quickly moving on legalization 

(Felson, Adamczyk, and Thomas 2019) and criminal justice reform (Long and Fingerhut 2020). 

Finally, the COVID-19 pandemic could increase pressure on the states and the federal 

government. Cash-strapped states may become more eager to adopt medical and recreational 

cannabis programs in search of untapped tax revenue streams (Berry and Berry 1990) and 

motivated to put additional pressure on the federal government to act in these unprecedented 

times (Jaeger 2020a). But, on the other hand, the coronavirus may limit any federal momentum 

towards meaningful cannabis reforms as it has become a wedge issue for Republicans on 



subsequent rounds of federal stimulus bills (Fertig 2020). Even though states have acted to fill 

this policy vacuum amidst federal inaction, it has come at a great cost.  
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